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ENVIRONMENTAL PROTECTION 
AGENCY 

and 122lh1121 of the Comwehensive. .. . 
Environmental Response.
Compensation. and Liability Act of  1980. 
A S  amended by the Superfuf:d 
Amendments and Reaurhorizalion Act 
uf 1983 1"ZERCLA"I. and E ~ e c u l i v ~  
Order No. 12580. 52'FR 2923 (January 29. 
1987).the Environmental Protection 
Agency ("EPA') is promulgating today a 
rule which establishes and governs the 
procedures for EPAs arbitration of 
small CERCLA section 107(a)cost 
recovery claims. This rule implements
EPA's authority under section 122(h)[2)
of CERCLA. which authorizes the head 
of any department or agency with 
authority to undertake a response action 
under CERCLA to use arbifiation as a 
method of settling CERCLA section 
10i(aJclaims for recovery of response 
costs incurred by the United States 
pursuant lo section 104 of CERCLA. 
when the total response costs for the 
facility concerned do not exceed 
W . O o 0 .  excluding interest. and when 
the claim hasnot been referred to the 
Department of Justice for civil action. 
DATES This final mle is effective on 
August 28.1989. 
ADDRESSES The public docket for this 
final rule is located in Room M3105. US. 
Environmental Protectlon Agency. 401 M 
Street. SW.. Washmgton. DC 213460. and 
is available for viewing by appointment
from 9:OO a.m. to 4:W p.m. .Monday 
through Friday. excluding holidays. For 
an appointment, please call lanice Linett 
at (Y0.i) 382-3077: 
FOR FURTHER INFORMATION CONTACT: 
Janice Linett. US.Environmental 
Protection Agency. Office'of 
Enforcement and Compliance
hlonitoring. Waste Enforcement 
Division. Room M3105.Mail Code Lc 
134s. 401 M Street. SW.. Washington.
DC 2W60. (202) 382-3077. 
SUPPLEMENTARY INFORMATION: The 
contents of today's preamble are set 
forth in the following form: 
1. Introduction 
II. Responsiveness Summary 
111. Changes from F'mposed IO Final Rule 
IV.Summary of Supporting Analyses 

A. Esrcutive Order No.12291 

i ( a )claims for recovery of 
resoonse costs incurred bv the United 
Staies pursuant to secriohlW of 
CERCLA This authority is limited to 
cases in which the total response costs 
for the facility concerned do not exceed 
S5OO.oOo. exciudinn interest. and which 
have not been refLrred to the 
Department of justice for civil action. 

On August 1.1988. EPA proposed a 
regulation to imBlement its authurity
under section 122(h)[Z)of CERCLA (53
FR 29428). The August 4.1988 preamble
discussed the purpose of the proposed
rule in Part I and provided a detailed 
summary of the proposed rule in Part IL 
EPA accepted public comment on the 
proposed rule for 60 days and received 4 
letters totalling 12pages of comment. 

Today, EPA is promulgating the final 
ride to implement its CERCLA section 
12Z(h)(2)authority. This rule establishes 
and governs the procedures for EPAs 
arbitration of CERCLA section IU7[a) 
cost recovery claims. In preparing this 
final rule. EF'A has carefully considered 
all public comments on the proposed
rule and is making some modificatim 
in response to those comments:A 
summary of.ail.wmmentsreceived and 
EF'As response to each comment is 
movidedhPart  U of todav's oreamble.A1dungem from the pmpbseh to final 
rule are discussed in Part 111 of today's
preamble. Part N of this preamble 
presents supporting analyses. and Part 
V of this preamble provides a lid of 
sublects addressed bv this rulemakina.-
11. Responsiveness Summary 

Comments were received from 4 
commenters. Commenter 1is Texaco 
Inc. Commenter 2 is Ford Motor Co. 
Commenter 3 is The Washington Legal
Foundatlon. Commenter 4 is The MlTRJl 
Cop .  Comments that do not relate to 
any particular subpart of the proposed
rule are identified as  General. 
Comments relating to specific portions
of the proposed rule are organized
according to the subpart. section and 
paragraph of the proposed rule to which 
they relate. Each comment contains a 
summary of the comment and EPAs. 
response. 

-

E. Regulatory Flexibility Act Comment *I: (Commenter 1 .  Cmt,r,lii
C. Paperwork Reduction Act Sites with response costs that do  not 
List ofSubjects in 40 CHI Part 3W exceed S5OO.000will probably result in 

1. Introduction 	 settlement. rather than arbitration. 
unless there are only a handful of PRPs. 

12Z(h)(2)of CERCLA provides Response: In enacting section
well as  any other department or 122(h)(?)of CERCLA. Congress

authorized to undertake a recognized that arbitration could be a 
e action under CERCLA. with valuable settlement tool in apprupriatc
y to promulgate regulations. circumstances. While the Agency
nsultation with the Attorney recognizes that small cost recovcrv . for the use of arbitration a s  a . '  cases will often be settled by traditiuniil
of settling certain CERCLA means. rather than through arbitrction 

the Agency believes that arbitration 
offers a useful alternative. It may be 
particularly useful where there are 
multiple PRPs. because the pariies niiiy 
request that the arbitrator allocate 
responsibility for payment of EPAs 
response costs among the participating
PRPS. 

Comnienf #2: (Commenter 1.General)
E P A s  various attempts to favor itself in 
the proposed rule and to retain 
considerable unilateral authority in the 
proposed rule will make it  less likely 
that arbibation will be used. 

Response: This commenter also 
provides specific comments on the 
portions of the proposed rule that i t  
considers biased in favor of the Agency
Each specific comment i s  discussed 
below. 

Comment X 3  (Commenter 2. General)
This comment expresses support for the 
use of arbitration to settle cost recovery
daims and regrets that the statutorily 
imposedW.wO cost limitation will 
minimize the availability of this process.

Response: No response needed. 
Comment X4: (Coinenter Z General) 

%e proposed rule contains some flaws. 
which, if left uncorrected. will limit the 
appeal of the process to PRPs and 
d u c e  its potential effectiveness. 

Response: %is commenter also 
provides specific comments on the 
portions of the proposed rule which i t  
believes to be flawed. Each specific 
wmment Is discussed below. ' 

Comment # 5  (Commenter 3,'GeneralI
This comment expresses support for 
E P A s  proposed rule because it  benefits 
all partiea involved by keeping potential
litigants out of the overcrowded federal 
murts, avoids needless expenditure of 
time and resources. avoids the 
atmosphere of hostility that may result 
from delays encountered in litigation. 

' and offers a speedy settlement by an 
impartial party whose decision is not 
subject to denovo review in cuurt and is 
not susceptible to multiple appeals. This 
wmmenter strbngly favors EPAs 
implementation of its CERCLA Section 
122[h)(2) authority and agrees with EPA 
that arbitration is especially appropriate
when the case does not present issues of 

. . 

.~-~=-w--..-...~__ -. . -. ordcririg copies. A-mendments to the cost may m a r e  me impression inat IIIL. IIIUIUOI~USUOIW.. u-; 

proposed rule which provide for these entity serves at the pleasure of EPA resolve the claim by binding arbitrati 
interim procedures are found at  rather than occupying a neutral position. and. therefore. declines to make the 
9 5  304.21(e)(Referral of claims). because an entity selected due to change requested. As noted in Part II 
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rule. tbe Agenq hsl adoptedtbe- . '; 

appmech c~ntatDedtoi,swzqdj(4i(ii). 
I

I 
i 

comment *s.. (commsnter 1. subpart
R 4 30420(e)(l)) 'Ibe exbitrator's review 
of the adequacy ofany response action 
taken by EPA && not be limited to 
documents compiled by EPA as would 
be reqnlred under h i s  pmvision. 

Response: Under section 113UJof 
CERcLk judicial review of any iMues 
concerning tbe adequacy of any 
response action taken or orderedby the 
Resident is limited to the administrative 
record upon which the President has ~ 

based the seleaionof the response
action. See, e.g..US v. Seymour. e79 E 
Supp.858 (SD.lnd. 1987); U.S. v. Rohm 
eHawsBBO F.Sup. e72(0.N.J.1987).As 
noted Inpart ILBof the preamble to the 
proposed de,EPA maintains tbet 
unsis(ent With section 113(j), the 
arbitrator's review of any issue 
wncemtng EPA'n responsea&n rbaR 
be based upon tbe documentswhich 
formed the baab for thesekaion of the 
response action, io, the edmiaistrative 
record. Thae documentswill indude 

! any written public comwnts reeived 
i by EPA concerning tbe selectionof the 

response action and any EPA responses
thereto. For this reason, EPA declines to 
make the change reqwted. EPA haa  
however. deleted the phrase '%ompiled
by E P A  from this~ect iopbecause. in 
addition to EP& a State or political
subdivision of a State,oran.Indian 
Tribe. or a n o h  Federal qmcy may
compile the administrative rewrd when 
it has been d e s i s t e d  as tbe "lead 
agency" for the rite within themeauing 
0 t h  National Contingency P l a s  u)
CFR Part 300.A conforming chenge has 
been made to $0 9Mwb)(3). 
304.30(C)(31.and 3oc32(i)(8). 

Commenf #14: (Commentu3. Subput
B. I 3opzO (e)(ZM&ii) and (e)(3Kiii))
Under the pmposed rule. ona EPAs 
response action is upheld (inpart or in 
fun). the arbitrator is requiredto review 
FPA's costs on an arbitrary and 
caprlcioua standard and to award EPA 
all costs incurred (for the portions of the 
response action upheld) unless the 
participating PRPs can show the costs 
were: (1)Not actually incurred or to be 
incurred: or (2) not actualiy incurred01 
to be incurred in connection with the 
response actton: or (31 clearly excemive. 
taking into account the ararmstancuof 
the response action and relative to 
acceptable gowmment procwement 

. -

of W C L A  and estubllahed caae law. and camactingpractias in bght of the
-
EPA is .entitled to mcove~*.all et."circumst- 0thresponseaction. 


i 
incurredbyEPAinconnectlonwlthall Unda US v.NEPACC0. the United 
8SpeCb O f 8  adioDU p h d d  0. S t a h  la d t b d  to m e r  all costs 
not arbitrary and -.For the ; assodated wtb any response actio0 

, 'l i m i t e d p m p o r e ~ 0 f ~ p R p . ~ .upheld a1wt SrMbaryand capncious.
participation tnarbibsiigmunder W.. As such. the "clearly exmsive" 

scaodardbocuagenuous(banthe 
standard appllal h judicid u n t  
recovey p- tiorever. it has 
several dearbap.Btrcbst weigh in 
favor oflb tue:(1) L L m PRPS to 
use arbihstbn rather than take their 
c h a m  in -in whiahfnum the 
issue of cxcasiVa msts bwt 
necessarily relevaot:&?I it pieces the 
burden of proof upon the PRP and Cmu 
requireslittle additional work on the 
pan of the Agenc~:13) It conlams 
sufficient quahficationr that PRPs will 
rarely be able IO prove the a ~ t swere 
excessive Thur al(b0Ughthe hndard 
is more genemu than (hst whkh would 
be epplied Inthe judicial a m .  the 
benefits dearly outwe@ any dcbimenL 

RerpoMPl Again 8 )  &CiOrtb In the 
Response toGnnment mZ EPA a(ptes 
that the standarddrwleu pmvidedin 
D mat (eMz)(iuland leH3)Iiii) b mcre 
generous tbaoPRRarsentitled loin 
judiaal wst recovagacUo~.It is EPAs 
v i e w c h e t d e r t h e ~ o f s e c c t b o  
107 ofWM.jlldkkl rsvicw of E P N S  
wsts ir limited to whaber cbc costs 
i n c d  were MI iDeDwlaent with the 
N B .  Under thLh a d s d  manm to be 
reviewed rn confined to: Wbetber the 
implemeoced deanup was &dent 
with tbe nsponsc action selected by
EP& w h a h r  cbe~ ~ p a ~ caction was 
performed: and wbetber the claimed 
wstn were actnaUy Inau?ed.Unless the 
selection of the mponac uction is 
determined tobe inwd&nl withthe 
NCP.based on a stand+ of review of 
arbitrary and Caprlcim or o t h m w e  
not in accordancewith law.EPA b 
entitled to m e r  all tts pduaf a t 8  of 
implementation oftbe mpmsa action. 
Thudraunecn'bed review of UNts 1s 
intended to support the prtndpal
objectives ofC B R M .  (1)To place the 
ultimate financial bwden of hazardous 
waste &nup on chore pa&
respcnribb for cba p r o b h  and (2) to 
assure prompt rrplcrd$rmem oflhe 
S u p d u d  eo that monks can be 
rededicated to responsewok at the 
thousandsof&rhazerdoos waste 
sit- in the camtry that remain 
unaddressed EPA has developed a mom 
flexible standard of review for h e  
limited pvpoecof nncouragiq use of 
the arbitrotloo tcgulation for small cost 
recovery c a w .  Pcnni l t i~PRPS to 
challenge a d coats to the extent they 
are dearly excathe. an issue whrch is 
not relevant In Iltigelkn. may make 

arbitration more a h c t i v e  to PRPs than 
litigation. 

Commenf #15: Carmat t e r  1.Subpert
8.$3aeZl(b)(2))Waiver of tbe right to 
notice and service by a party who faib 
to furnish informalion relatiq to the 
service (;.e, a W s ~ame.addreu. 
and telephone number. a n d  if the party
is represented by anattormy, the 
attorney'sname, addrasr and tclepbone
number) ShOrJdbe limited only IO the 
period of lime dulillg wbicb the parhr
fails to pmvide mxb infmnation 

Response EPA agreea with thhb 
comment and h~ a m d d  Ihi. 
subparnppb a b l y .  

Comment #la(Commencer1.Subpart 
6.4 m.24@))Tbe laat sentenceof this 
paragraph should not allow EPA greater 
@ts to withdraw &om the arbitration 
than provided to other partien. 

Response: Under 0 SO4.Z4(b). any 
party may move.to withdraw fmm the 
arbitral proceeding within thirty days 
after receipt of notice ofappointmentof 
the arbitrator. After thin -day
period o d y  EPA may withdraw fmm 
thepmceedinglnaccordingwih , 

j 30420@1(3] or P 3DINel. Sect io~ . . 
304.2o(b)(3) and W33(e)  ad- EF-A's 
right to witbdraw if public comments 
received onthepmpaed  arbitral 
decision disdore toEPA facta 01 
wnsiderationn which indicate the 
pmposed dgLionbmaw
improper or ittadequate sedionU y i )  of 
CERCLA r e q h  tbelEPA provide n 
thirtyday public co-t periodon all 
settlements reacbed UUO& ahitration 
pmuant  to cedion 122(h)(Z).Sation 
12yi)(3)ofW C L A  requim EPA to 
consider any commentsfled in 
detmnhing wbetbs  to finalizethc 
settlement and a r a b o d  EPA lo 
withdraw born tbe settlement Hthe 
comments disdmefactsor 
considerations whkh indicate che 
proposed settlement is knappmpriate.
improper or inadequate. EPA's right to 
withdraw based upon pblicamrmmts
is a u t h o r i d  by &on lp(i)[3) of 
CmCLA and for thio r e a m .  EPA 
dedine. to make ther e q d  change. 
As noted in parc I1cof chs preamble to 
the ptopacd&D A  en(idpate8 that 
withdrawal born the proceeding as a 
result ofpubllc aunmenl win be an 
infrequent ~nnrrnce.becaw small 
cost recovery deddansof thb kind are 
not likely to georrrrtea l a w  amount of 
public wmmml 

Comment W7: (Cammenterl. Subpart 
C. 4 304.32(j)(e)) This w b w w a p h
unfairly gives only EPA the right to 
supplement the documents compiled by
W A  which formed the bsds for the 
selection of the respo~e&an. 
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Response: As noted in @ A s  
Response to Comment #I3 above. EPA 
maintains that any review of any issue 
concerning the adequacy of MY 
response action taken or ordered by
EPA should, consistent with section 
113Ij) of CERCLA. be based upon the 
documents which formed the basis for 
the selection of the response action. 
Section 113(j)[1)of CERCLA permits
supplemental materials to be considered 
by a court in accordance with applicable
principles of administrative law. EPA 
has. therefore. amended 0 304.32(j)[6) to 
authorize the arbitrator to permit any 
party to supplement the documents 
which formed the hasis for the selection 
of the response action if any party
demonstrates that supplementation is 
appropriate based upon applicable
principles of administrative law.The 
language to which the commenter 
objects has been deleted. 

Comment #fa[Commenter 1.Subpart
D.D 304.40(c)(2)(iv))Among the grounds
provided for challenging a final arbitral 
decision is that it violates 'public
policy." This term is eo broad that 
arbitral decisions will be subject to 
challenge for virtually any reason so 
long as the appeal is couched in t e r n  of . ."public'policy." 

Response: Section304.4O(cl[Zl
provides four p u n &  for challenginx
the final arbitral decision the last of 
which is that the decision violates 
public policy. As noted in Patl ED.of 
the preamble to the proposed rule. these 
four grounds are based upon enerally
accepted common law ,pun& for 
overturning an arbihtor'e decision 8s 
reflected in case law. See. loco1 Union 
No.2'8 v. NewspaperApncy Cow- 465 
F. Supp. 511 (D. Utah 1980).The Agency 

~does no1 agree that & o challenges
based upon violation of public policy
will permit challenges for virtually any 
reason. Whether an arbitrator's decision 
violates public policy la an issue for 
resolution by the couri, see. eg.. WJL 
Cmce 6.Co. v. Rubber Workem.&lU S  


changes is discussed in Part II of this 
preamble or is provided below. 

Section 304.10: The authority citation 
in this section has been changed h m  
section 1Wh)of CERCLA to section 
~zz[h)[Z)of CERCLA to provide a more 
accurate citation. 

section 304.12: Two clarifying changes
have been made to this section. 
Paragraph (d] of this section. which 
defines the "Association." has been 
amended to add the words "to conduct 
arbitrations punuant to this part" to the 
end of the definition. Paragraph (8) of 
thissection. which defines "intereeted 
person." has been amended to add the 
words "to the proceeding" after the 
word "party." 

Section 3W.ZO:Two changes have 
been made to this section. F h L  for 
clarification. the words "actual or 
threatened" have been i m e d  before 
the word "harm" each time i t  appears in 
the second sentence of paragraph [d)[31
of tbis section. Second. the words 
"compiled by EPA have been deleted 
from the last sentence of p a r a p p h
(e)[l)of this section because the 
adminishtive record may be compiled
by a Fed& agency other than EPA. or 
by a State or political nubdivision of a 
State, or by an Indian Tribe when such 
non-EPA entityis designated as  "lead 
agency" within the meaning of the NCP. 
The identical change has been made to 
0 0  304.WbK3). 304.3otc)[3). and 
3w.32(j)[6). This change is explained in 
Comment M3.  PartU.of this preamble. 

Seclion 3M.21:Four changes have 
been made to thissection. First the 
words "may he" in the h t  d a w  of 
paragra h [a] of this section have been 
changJ to  "is" for clarification. Second. 
the last sentence of para-ph @)(21of 
thissection has been amended to clarify
that a party who fails to furnish the 
information necessary for notica and 
aervica under thispart is deemed to 
hava waived his or her wt to notice 

at a facility may agree to submit one or 
more issues arising in aa EPA cost 
recovery claim for resolution by
arbitration. Any such agreement must be 
contained in a ioint request for 
arbitration which meets aU requirements
of paragraph [b) of this section. New 
paragraph (e) also provides that any
arbitration agreed upon in this manner 
shall begoverned by this final rule. 
except for those provisions which 
pertain specifically to the duties of the 
Association. which duties shall be 
performed in a manner agreed upon by 
the parties. I t  also explains that in any
arbitration initiated pursuant to new 
paragraph [e). the selection and 
appointment of the arbitrator shall be 
Boverned by new 0 304.22(e). and 
payment of all costs of the arbitration 
shall be governed by new 8 309.41(eJ.
both of which are described below. The 
third and foourth changes to this section 
an3 explained in Comment Part il. of 
thispreamble. 

Section 304.22:Two changes have 
been made to this section.Fint the 
word "accepted in the fifth sentence of 
parapaph (b) has been changed to 
"invited for clarification. Second. a 
new paragraph [el hae been added to 
lhis section.This new paragraph (e)
explains h a t  if EPA and one or more 
PRPs at a facilityagree to arbitrate an 
EPA cost recovery claim prior to the 
selection of the Association a8 provided
in 0 304.Zl[e). they shall reach mutual 
agreement upon the selection and 
appointment of an arbitrator on a case
bycase busis. and the Administrator 
shaii obtain the services of the 
arbitrator using appropriate 
procurement prucedures. New 
paragraph (e) further provides that any 
pereon appointed as an arbitrator in this 
manner shall make disclosures lo  the 
parties pursuant lo 5 304.23Of this part.
shall arbitrate the claim pursuant lo the 
jurisdiction and authority granted to the 
arbitrator under 5 304.20of this part.
and shall otherwise conduct the 
arbitration punuant to the procedures
ertblished by this rule. This second 
change is explained in Comment *e. 
Part U.of this preamble. 
Section 301.31: Paragraph (el of this 

eectlon has been amended to require a 
party who intends to be represented by
counsel to provide the telephone number 
ofcounsel in addition to the name and 
address. The identical change has been 
made to $3W.3Z(e). This change is 
needed to make the information 
requued by DO 30431[el and 30).32(el
consistent with that required by
0 m . ~ l ( b ) ( z )(Rsfemal of Claims). 

Section 30#..?2Paregraph (it@)of this 
section has been amended The first 

and service only unW such Iime 61sthat 
757.768 (1983). a n d  as the Suprema party fumtPhes the missing information. 
Court has state6 "[aluch a puhUcpoUcy [&a Comment #f5. Part II. of this 
. . . must be well defined and dominant preamble for explanation.) Third. 
and is to be ascertained 'by reference to paragraph (b)[ix)of this section has 
the laws and legal precedents and not been deleted Thispreamble clarified 
from general considerations of supposed that EPA wiU select the "Association" 
public interests.'" Id.. quoting thmugh competitive procurement Since 
Muschony v. United Sfafes. 324U.S.48, EPA cannot advance funds to a 
68(IWS). EPA therefore declines to contractor, references in the proposed 
make the requested changs. d e  implyiae advances by EPA of % 

Comment #z9: (Commenter 2 Subpart fees. administrative fees and expenses. 
D. 5 304.40(~1(3))See Gonuneat #IO and and the arbitrator's fee have been 
EPAs Response thereto. deleted. (See 0 309,41 la) and (d) end the 

discussion of changes to these two 
111. Changes From pmposed to Final paragraphs below.) Fourth, a new 
Rule paragraph [e) has been added to this 
This section summarizes the changes section. Tbis paragraph explains that 

that have been made to the proposed prior to WASselectionof the 
rule. The reason for each of them Association. EPA and one or more PRPa 
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sentence has been changed to allow the 
arbitrator topennit eny pwly to 
supplement the documents which 
formed the basis for tbe wlenim of the 
response action (with a&liiimd 
documenb rfftdavim. 01ml testimooyi 
if any party demmmtniea cbu 
supplementatioo ia appmpriete b a d  
upon applicable prInciplea of 
administrative law. Tbe wcond 
sentence of &is paragtapb has been 
deleted. This change i s  explained in 
Cornrcent 017. Part U.of this preamble

Secuon rn.33..Paragraph {diof lhis 
section has been amended to reqvirp
service of the proposed decision 10 be 
made by certiiiedmail. return me ip t
requested, or by personal service to 
ensure that the deasion IS received by 
the parlien. 

Sectton m.40:Two cbangea have 
been made to this sectioa FimL 
paragraph (c)(l) 01 h s  section has b e e r s  
amended to danfy hat the final 
decision is a eetlkewnt under section 
1zZ;hl of C L R C U  wbch may be 
directly e n l o r d  purwpot Lo section 
1ZZ(h)(3)of CERCLk As amended. the 
first and m n d  sentences of paragraph 
(c1(1)have been moddied lo provide
that. "If any award made m the W 
decision i s  DO( pard wilhin the luDe 
required by 5 3M.3310of h e  part the 
h a 1  decieion may be e n f d  88 a 
settlemeot under eection l a b )  05 
CERCLA. 42 U.S.C9822(b). by the 
Attorney General on behalf of �PA in an 
appmpnate Federal distncl court 
pamuant IOaemon U(hj (3 )  of 
CEXCIA. 42 U.S.C.%Z(h](31.' The 
remainder of this paragraph is 
mchangcd. Second. the first clause of 
paragraph (dl of this senion."(e]xcept 
d9 otherwise provided in thI8 Eecioh" 
has been amended for clanf i t ion lo 
indicate the more precise cross-
reference to paragmph (c)of this 
section 

Sertmn 30441: Three changer have 
been made to this secuon. FML the (as1 
two sentencer of paregrnpb (a)of thlr 
section have been deleted. A$ noted in 
the aIscussion of D 30421above. EPA 
cannot advance feed to a contractor. 
Accordingly. the requirement that aU 
parties advance the filing fee bas been 
deleted from paragraph (a). PRPS m y .  
of course. provide such an  advaook 
Second. paragraph Id) of thin section bas 

arbitration cmdHed prior to the 
selection d tkAas4cia t ion  fsee
S 3042l(e)h&-ten and expenses ofthe 
arbitral pmoaedia. imludwthe 
arbirratdslea W be divided equally 
among all parties ex-1 that expenses
of witneases be borne by the party
p m d u d q  mob wimesaee., expenses of 
an interprets nhdl be borne by the 
party nqusstfngmcb intmpreter.and 
eapenam of ch stenographicnardand 
all tranmxipto thereofshalt be pmrsted
equally amona aU parties ordering
copies. Thi. -is expkined in 
Comment #aPart ILd tbispreamble.

Secfion301.42Pnrsgraph (c)of this 
section has been amsrded IOfequjre the 
p a d =  to aeme all papnsasociated
with the ptnceediw by pcrwnal service. 
or by wif ied  mil.rehvn receipt
requested. or by fint dasr mad. end to 
require the ahitrator and the 
"&sociation" to MNG all p a p
assodated with th6 pmce- by
peraonal wrvice or by w i f i  mail. 
rebun rcceipl reqwfisd fhange is 
to ensure that all papers from tbs 
arbreator and cbd %swciation'*. an
rwcetved by the percka. . .  

IV.SIunmsy d stQPOh8 
A. Execulive Orderhb 12291 . : 

Replations mwt be dasaified 6s 
major or non-mab to eatisfy the 
rulemaking protocol established by
Executive Order No.ZZZgl. A d i q  to 
Executfve olderNo. 122% major NI~S 
ace rqlulathm that aze likely to result 
in: 
(1)An annual eff& on the economy

of SIMmillion or more:'or 
(2)A major i n w e s e  in a t 8  or prices

for  consumera. ir~divklualmdusbiea. 
Federal Stat& OT local govmunent
agencies or seogmphic@ns: or 

(3)Significgnt adveree effectson 
competition empbymmt.investment. 
produ&ty, iawvat iah or on the 
ability of United Stdlaa-bared 
enterprise. tocompete with foreign-
based entetpri8es indomesilc or exporl 
matten. 

�PAhas determtned that this 
regulation i a  a I M ~ ~ E ~ I Rrule under 
Executive Order No. 12291becauseit 
will not result in any of the Impacts
identified above. This regulation 

Rules and Regulations 231i9 

impact analyal for lhirre&ation. This 
regulation was submilled to the Office 
of Manegemcot md wet for review 
as  reguired by Executive OrderNo. 
1m. 
8.Regulatory FlexibilityAct 

The Regdatory plaxibuity Act of 1980 
requires that a Regulatory Rexiiility
Analynis be performed for an d e s  that 
are likely to h w e  ' ~ i f l c s n te m m l c  
impact on a snhtanttd number of mall 
entities." EPA certifies that lhia 
regulation wtll not have a significant
economic impact on a subatsnaal 
number of small entities because the 
rule provides a wholly voluntary
procedure by which PRW a1 a facility 
may reach agreement with EPA to have 
their liability for a CERCLA section 
107(a)cost recovery daim resolved by
arbjtration. Arbitration ia an shernative 
dispute resolution technique that should 
provide a quicker and Ieaa expensive
method ofresolution thaa Qeditiunal 
litigation orne@etion. Tberefm,�FA 
has not prepared a R w t o ? ,  
Fhibiljty Ar.atynk 
C.Paperwork Redu+on Ad . .  

This repletion ir,n ~ lsubject tocbe 
provisions ofthe RRloaios 
Act. ~ n yoollection ofinformtion ia 
this regulation is required in &e m e  
of an enforoement a& against n 
specificparty or perties and. therefore. 
is exempt from coverage uoder the AfC 

List dSubi& in 10CYR PPrr 901 

Administrative pmactice and 
procedure, Claims.LntergovemmeatiJ
relations. HazardoussubrlaslCS. 
Hazardous waste%Nalurd resousces. 
Superhuut. 

Date: May 221888 

William K. Reilly. 
Adminisfmfor. 

For the reasons s& forth in (he
preambl. Par( 3M.Title 40 of the W e  
of Federel Regulations is added e8 set 
forth below 

PART -Tl@'l 

PROCEDURESFOR SYAu 

SUPERFUNOCOSRECOVERY 

CLAIMS 

pmvider an entirely voluntary
procedura by whieb PRR at a fectlity 

been 8imilarly revised to delete may rea& apemen( wttb EPA to have 
references \o advance deporits born all their IiabiUty for a CERCLA section 
parties lor the arbitrator's fee and &e. l07Ia)cost recovery claim resolved by 
admirustrsttve fee.and to pmvide arbitration Arbitmaon is M alternative 
instead that the "Asbodation" make dispute remlu~oaleehniqwthat should 
appropnate anansments  (or payment provide a quicker dha4 costly 
of these fee8 by the partied T b i i  L new method of mdution Ulsn treriitionsl 
paragraph (e) bas been added to h a  likgetion or negotiationTherelore. the 
section. I t  provides Lhpt in any A v c y  +e not prepand 8 regdatory 
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Sec. 
W U Disclosure and challenge pmcedurea.
N.24 lntervcnlion and withdrawal. 
W.25 Ex parte communlcation. 
Sub+ C-Mearhgs Wow th&Wrator 
W.30 Filing ofpteadings.
304.31 &.heating conference. 
304.32 Arbitral hesnng 
W . 3 3  Arbimi decision end public

comment. 
Subpart W t h w  ProvWom 
W . W  Effect and Enforcement of final 

decision. 
3C-l.i- AdminiBtrative feeh expenses. and 

Arbibator'a fee. 
m.42 Miscellaneousprovisions. 

Autborily: 42 U.S.C semla) and WlhJ(z1 .
Executive Order No.1z580.52 FR 2823 
[January29.1987). 

Subpar tA4ene ra l  . - . 

$304.10 purpow. 
This regulation establishes eid 

governs pmcedures for the arbitration of 
EPA cost recovery d a h  erising,under
section 107(a) of the Comprehensive
Environmental Responsa
Compensation. and Liability Act of 1SSO. 
42U.S.C. 9807(a). as emended by the 
Superfund Amendments and 
Reauthorizetion Act of 19.38,Pub. L 
499.100Stat 1813(1eSal("CERUA"); 
pursuant to the authority pantedEPA 
by section l?zm)(2] of CERCI,& U 
U.S.C-)(z). and Executive Ordm 
No. 12580.52FR29p (lanuery a,1887). 
4304.ll ~ m d a p P m b m y .  

The procedures estnbllsbedby tbh 
regulation govern the arbitration of EF'A 
claims for recovery. under section lW(a)
of CERCI.& 42 U.S.C. W ( a ) .  of 
response costs incurred at  or in 
connection with a iacility by the United 
States pursuant to section 104 of 
CERCI.& 42 U.S.CW04. The procedures 
are applicable when: 

(a) The total past and projected 
response costs for the facility concerned 
do not exceed $soamexcluding
interest: and 
(b)The Administretor and one or 

more PRPS have submitted a ioint. ~ ~ .  

(a) "CERCW means the 
Comprehensive Environmental 
Response. Compensation. and Liability
Act of 1980.42U.S.C.8801.et seq.. as  
amended by the Superfund Amendments 
and Reauthorization Act of 1988.Pub. L 
99499.100Stat. 1813(1988).

(b) "Administrator" means the EPA 
Administrator or his designee. 

(Cl "Arbitrator" means the person
appointed in accordance with 8 3op.22 of 
this part and governed by the provisions
of this part. 

(d) "Association" means the 
organization offering arbitration 
services selected by EPA to conduct 

' 'arbitrations pursuant to this par t  
(e) "Claim" means the amount sought

by EPA as recovery of response costs' 
in&d and to be inmimed by the 
United States at a hdli ty,  which does 
not exceed ssoO.wO. excluding interest.
(0'%porte covunici t ion" means 

any communication. written or oral,
relating to' the merits of the arbitial ' . . 
proceedmg. behven.the Arbibatoi ahd 
any interested person. which was not , 

originally Bled or stated in the 
administrative rewrd'ofthe pmceeding.
Such comiunication is not "exparte
communication" ifall parties to the 
pmceedimg have received prior Wrlnen 
notice of the proposed communlcation 
end have been given the opportunity to 
be present and to partidpate chemin. . 

Is)"Interested person" means the 
Administrator. any EPA employee, any 
party to the proceeding. any potentially
responsible party associated with the 
facility concerned,any person who &led 
written comments in the proceeding, any
participant or intervenor Inthe 
prucdh& all officera directDra 
employees. consultants. and agents of 
any party. end any attorney of record 
for any of the foregoing persons.

(h)"National Contingency or 
"NCP" means the National Oil and 
Hazardow Substances Pollution 
Contingency Plan, developed under 

(k) "Party"means EPA and any 
person who has agreed. pursuant to
D 304.21of this part. to submit one or 
more issuesarising In an EPA claim for 
resolution pursuant foJhe pmcedores
established by this part and any person
who has been granted leave to intervene 
pursuant to D 304.24(a)of this part. 

(1)"Persons" means an individual,
firm.corporation. association. 
partnership. consortium. joint venture. 
commercial entity. United States 
Government. State. municipality.
commission. political subdivision ofa 
State. or any intergtate body. 

(m) "Potentially responsible party" or 
"PRP" means any person who may be 
liable pursuant to section l07(al of 
CERCLA. 42U.S.C. -(a). for response 
costs inc-wed and to be incurred by the 
United States not inconsistent with NCP. 
(n)"Response action" means remove. 

removal. remedy and remedial action. as 
those t e r n  are defined by section 101of 
W C M .  42 U.S.C. 9801.inclubng
enforcement activities related thereto. 

(0 )  "Response costs" means all costs 
of removal or remedial action incurred 
and to be incurred by the United States 
at a facility pursuant to section 104 of 
C E R U  42U.S.C. 9804.including. but 
not limited to. all costs of investigation
and idormation gathering. planning and 
implemenling a response action 
administration. enforcement litigation.
interest and indirect costs. 

Subpml BJurlsdlcUon of Arbitrator, 
Refefni of Claims, and Appoinbnenl 
Of Afwratw 
1304.20 JurbdlcuonofArbitrator. 

(a) Inaccordance with the procedures
established by tbis part  the Arbilrator 
Is authorized to arbitrate one or more 
issues arising in an EF'A claim when 
(1)The total past and projected 

response costs for the facility concerned 
do not exceed ssoO.000, excluding
interest; and 
(2)The Adminiatrator and one or 

more PRPS have submitted a joint 
request for arbitration pursuant to 
8 304.73of thispart  
(b)(l)If the total past and projected 

response costs for the facility concerned 
increase to a dollar amount In excess of 
ssoO.000, excluding interest. prior to the 
rendering of the final decision pursuant 
to 0 304.33 of this part  the parties may
mutually agree to continue the 
proceeding as non-binding arbitration 
pursuant to the procedures established 
by IMs part. except that 9 9  304.33le) and 
304.40 of this part shall not apply. 
(2)If all of the parties agree to 

continue the pmceeding as nombinding
arbitration, the pmposed decision 

section 311(c)(21 of the FederalWater 
Pollution Conbol Ac t  33 U.SC 1251.et 

~~ ~~ seq..as amended, revised periodicallyrequest for arbitration pursuant to 
9 304.nof lh is  part  
g304.12 oefhnhu 

Terms not def ied in thissection have 
the meaning given by section io1 of 
CERCLA. 42U.S.C 8801.or the National 
011and Hazardous Substances Pollution 
Contingency Plan 40CFR Part 300.All 
time deadlines In this part are specified
in calendar days and shall be computed
in the manner described in Rule e(a) of 
the Federal Rules of Civil Procedure. 

Except when otherwise specified. the 
following terms ore defined forpurposes
of this part os follows: 

pursuant to section105of C W Q d  u 
U.S.C 8805.and published at  40 CFR 
Part 300. 

(I) "National Panel of Environmental 
Arbitretors" or !'Panel" means a panel
of environmental arbitretom selected 
and maintained by the Assoclation to 
arbitrate cost recovery claims under this 
part. 

(j) "Participating PRP" is anv 
potentially responsiblc !pa-& Gho has 
agreed. pursuant to 8 304.nof this Dart 
tosubmit one or more issues arising In 
an  EPA daim for resolution pursuant to 
the-proceduresestablished by this par t  
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rendered by the Arbitrator pursuant to 
9 304.33 of this part shall not be binding 
upon the parties. unless all of the parties 
agree to adopt thepro aed decision as  
an administrative 2.mentpursuant to 
section 122(h)(l)oI.CEFlCl.4,UU.S.C 
SeU(hl(11. An? adminihative 
settlement apwd
shall be subject to Tin thi5nwiner 

e prior A t t e n  
approval of the Attorney General (or his 
designee) pursuant to section lZZ(h)(l)
of CERCLA and shall be subject to 
public comment pursoant to section 
122(i)of CERCl.4, 42 USC. W i ) .  

(3)If the partiesdo not alpee to 
continue the pmceed i i  as  non-binding
arbitration or if the administrative 
settlement agreed upon is not approved
by the Attorney General (or his 
designee).or if.EPAwtthdrawa or 
withholds consent from the 
administrative settlement as  a result of 
public comment. EPA shall withdraw 
from the proceeding and the Association 
shall assess or refund, as  appropriate. 
any administrative fees. expenses. or 
Arbitratofs fees. 

(c)The Arbitrator's authority. a s  
def ied  by paragraphs (d)and (e) of this 
section to determine issues arising in 
WASdaim is limited only to the issues 
submitted for resolution by the parties
in the joint request for arbitration 
pursuant to 0 304.21of this pert, Any
issues arising in EPAs claim that are not 
submitted for resolution shall be 
deemed to be not in dispute and shall 
not be raised in any action seeking
enforcement of the decision for the 
purpose of overtuminy or otherwise 
challenging the final decision except as  
provided in D 304.4O(c) of this part.

(d)(l)If the issue of liability of any
participating PRP has been submitted for 
resolution. the Arbitrator shall 
determine whether the participating PRP 
is liable pursuant to section Im(a)  of 
CERCLA. 42 U.S.C. ~ 8 ~ ( a ) .subject.only 
to the defenses specifically enumerated 
in section l07(b) of CERCLA. 42 U.S.C. 
W7(b). 

(2) If the issue of the dollar amount of 
response costs recoverable by EPA has 
been submitted for resolution. the 
Arbitrator shall determine. pursuant to 
paragraph (e)of this section the dollar 
amount of response costs recoverable 
by EPA pursuant to section lm(a)  of 
CERCLA. 42 U.S.C. 8807(a). and shall 
award the total amount of such costs to 
EPA. 

I31 Unless the Arbitrator finds that the 
actual or threatened harm at the facility
is divisible. any participating PRP whom 
the Arbitrator determines to be liable 
shall be jointly and severally liable for 
the total amount of response costs 
awarded to EPA. If the Arbitrator finds 
that the actual or threatened harm is 

divisible. the Arbitrator shall allocate 
liability for payment of EPA's award 
among the participating PRPs based on 
the portion of the actual or threatened 
harm attributable to each participating
PRP. 

(4) Notwithstanding the indivisibility
of the actual or threatened harm. and 
without waiving the general
applicability of the joint and several 
liability standard a s  an alternative to 
parapaph (dI(3) of lhis section the 
parties may request the Arbitrator to 
allocate responsihllity for payment of 
responsecosla awarded to EPA among
the participating PRPn whom the 
Arbifrator determines to be liable. Any
such request shall be made In the joint 
request for arbitration pursuant to 
0 3M2l of thispart  If such a request is 
made. the provisions of paragraphs
(d)(4)(i).(d)(4)(ii).and (d)(4)(lii)of this 
section shall apply.

(i) The joint request for arbitration 
may speafy the factors tu be applied by
the arbitrator when allocating among
the participating PRPS responsibility for 
payment of the reaponse costs awarded 
to EPA If the joint request does not 
specify such factors. the Arbitrator shall 
base the allocation on such factors a s  
the arbitrator considers relevanl in his 
or her sole d i m t i o n  such as  volume, 
toxicity. and mobllity of the hazardous 
substances contributed to the facility by
each oar(icioatinn F".abilitv to Dav. 
and &equities an2a&avatuia fait&. 

(ii)The joint request for erbitration 
may s e f y  that the Arbitrator may
allocate among the participating PRPs 
less than all response costs awarded to 
EPA. If this is not specified. the 
Arbitrator shall allocate among the 
participating PRPs 1 m  of the response 
costs awarded to EPA. 

[ii) The burden of establishing the 
appropriate allocation of responsibility
for payment of the response costs 
awarded to EPA shall rest entirely with 
the participating PRPS. 

(6) The parties may request that the 
Arbitrator perform an allocation even if 
the issue of the liability of the 
participating PRPS is not submitted for 
resolution in the joint request for 
arbitration. Such a request for allocation 
shall be made in the joint request for 
arbitration pursuant to 0 31M.21 of this 
part. If such a request is made. the 
provisions of paragraphs (d)(4)(i).
(d)(4)(ii).and (d)(4)(iii)of this section 
shall apply.

(e)(l)If any issue concerning the 
adequacy of WASresponse action has 
been submitted for reaolutlon or arises 
during the Arbitrator's determination of 
the dollar amount of response costs 
recoverable by EPA. the Arbitrator shall 
uphold WASselection of the response 

-
action. unless any participating PRP can 
establish that the selection was 
inconsistent with the NCP. The 
Arbitrator's review of the adequacy of 
any response action taken by EPA shall 
be based upon the documents which 
formed thebasis for the dec t ion  of the 
reaponse action. 

(2) If theArbitrator upholds EPAs 
selection of the responseaction in full. 
the Arbitrator shall award EF'A all 
response mats Innvred and to be 
incurred in connection with the response
action. unless any participating PRPcan 
establish that all or part of such costs 
were: 

(i) Not actually incurred or to be 
incurred or 

(ii) Not actually incurred or to be 
incurred in connection with the response
action; or 

(iii) Clearly excessive. taking into 
account the cirdumstances of the 
response action,and relative to 
acceptable government procurement
and contracting practices in light of the 
circumstances of the response action. 

(3) If the Arbifrator upholds WAS 
selection of the response action only in 
part the Arbitrator shall award EPA 
only those response costs incurred and 
to be incurred in connection with the 
portions of the response action that 
were upheld, unless any participating
PRP can establish that all or part of such 
response costs were: 

(i) Not actually incurred or to be 
incurred: or 

(ii) Not actually incurred or to be 
incurred in connection with the portions
of the response action that were upheld: 
or 

(iii) Clearly excessive. taking into 
account the circumstances of the 
response action and relative to 
acceptable government procurement
and contracting practices in light of the 
circumstances of the response action. 

(4) The standard of review to be 
applied by the Arbitrator under 
paragraphs (e)(l).(eIl21. and lel(3)of 
this section is arbitrary and capricious 
or otherwise not in accordance with 
law. 

(5) In reviewing any procedural ermm 
alleged by any party. the Arbitrator may
disallow response costs only if the 
errors were so serious and related to 
matters of such central relevance that 
the rosponse action would have been 
nignificantly changed had such ermrs 
not been made. 
Dlo4.21 RmmlOfcIafmr  

(a) If EPA believes that a claim is an 
appropriate candidate for arbitration. 
EPA will notify all identified PRPs for 
the fncility concerned and provide such 
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PRPs with an opportunity to discuss 
referral of one or more issues arising in 
the claim for resolution pursuant to the 
procedures established by this part.
Alternatively. one or more PRPs at a 
facility may pmpose to EPA use of 
arbitration. after receipt of a demand by
EPA for payment of a claim. but prior to 
commencement of civil litigation of the 
claim. Where practicable. beforr an 
agreement to refer a claim for 
arbitration is made Anal under this 
alternative. either the PRPs or EPA shall 
notify the other PRPs at the facility of 
the potential use of arbitration. 

[b)(l)The Administrator and une or 
more PRPs associated with a facility 
may submit to the Association a joint 
request for arbitration of one or more 
issues arising in an EPA claim 
concerning the facility. The joint request
shall be signed by all of the parties and 
shall include: 

( i )  A brief description of the facility.
the EPA response action taken at the 
facility. the EPA claim. and the parties:

(iil A statement of the issues arising in 
the claim tbat are being submitted by
the parties for resolution by arbitration; 

[iii) A statement that the parties 
consent to resolution of the issues 
jointly submitted pursuant to the 
omcedures established bv lhin w t  bv 
i n  Arbitrator appointed pursunk to * 
9 304.22 of this part

(iv) A statement.that the parties agree 
to be bound by the final decision on all 
issues jointly submitted by the parties
for resolution and to pay any award 
made in the r i a l  decision. subject to the 
right lo challenge the final decision 
solely on the grounds and in the manner 
prescribed by 5 304.4O(c) of thin part

(v) A statement that the parties agree
that the award made in the final 
decision may be enforced pursuant to 
5 3M.4qc) of this part: 

(vi) A statement that the parties agree
that the final decision shall be binding
only with respect to the response costs 
at issue in the claim submitted for 
arbifration: 

(vii) A statement that the parties 
agree that the statute of IimitaUm 
governing the EPA claim submitted shall 
be extended for a timeperiod equal to 
the number of days from the data the 
joint request for erbitration is submined 
to the Association to the date of 
resolution of any enforcement action 
relating to the final decision: and 

[viii) A statement that each signatory 
to the joint request is authorized to enter 
into the arbitration and to bind legally
the party represented by him or her to 
the terms of the joint re uest 

(21 The joint request &all also include 
the name. address and telephone
nurnher of each party. nnd. if a party is 

represented by an attorney. the 
attorney's name. address and felephone
number. A party changing any of this 
information must promptly communicate 
the change in writing to the Association 
and all other parties. A party who fails 
to furnish such information or any
changes thereto i s  deemed :a have 
waived his or her right to notice and 
service under this part until such time as 
the party furnishes the missing
infurmation. 

(c)Any party may move to modify the 
joint request for arbitration to include 
one or more additional issues arising in 
the reierred claim. To be eifective. any
such modlfication must be signed by the 
Arbitrator and all other parties. The 
joint request for arbitration may also be 
modified to add one or more additional 
parties. if such intervention is permitted 
by 5 3W.24(aI of this part. To be 
effective. any such modification must be 
signed by the Arbitrator. the intervening 
party or parties. and all other parties.

(d) The statute of limitations 
governing the EPA claim submitted for 
arbitration shall be extended for a time 
period equal to the number of days from 
the date the joint request for arbitration 
is submitted to the Association to the 
date of resolution of any enforcement 
action relating to Ibe final decision. 

(e) Prior to the selection of the 
Association. the Administrator and one 
or more PRPS associated with a facility 
may agree to submit one or more issues 
arising in an EPA claim for resolution by
arbitration. Any such agreement shall be 
contained In a joint request for 
arbitration which meets all requirements
of paragraph (b) of this section. In any 
such arbitration. the arbitrator shell be 
selected pursuant to 5 3WZ(eJ  of this 
part. and payment of all costs . \
associated with the arbitration shall be 
made pursuant to 5 ~ . 4 1 ( e )of thisPart. 
Arbitrations agreed upon pursuant to 
this paragraph shall be governed by the 
prncedures established by this part. 
except for hose pmcedures which 
pertain specifically to the duties of the 
Association AU duties of the 
Association shallbe performed in a 
m k w e d  upon by all of the 
parties. 
$30422 ~ O ~ A r b n m t O r .  

(a)The Association shall establish : 
and maintain a National Panel of. 
Environmental Arbitrators. 

[b) Within ten days of the filing of the 
joint request for arbitration. tbe 
Association shall identify and submit 
simultaneously lo all parties an 
indentical llst of ten persons chosen 
from the National Panel of 
Environmental Arbitrators, whom the 
Association believes will not be subject 

to disqualification because of 
circumstances likely to affect 
impartiality pursuantl*,5 30.1.23 of this 
part. Each party shaUava-&n days
from the date of receipt of the list to 
identify any persons o&cted to. to rank 
the remaining persons in the order of 
preference. and to return the list to the 
Association. If a party does not return 
the list within the time specified. all 
persons on the list are deemed 
acceptable to that party. From'among
the persons whom the parties have 
indicated as  acceptable. and. in 
accordance with the designated order of 
mutual preference. if any. the 
Association shall invite an Arbitrator to 
serve. If the parties fail to mutually 
agree upon any of the persons named. or 
if the invited Arbitrator is unable to 
serve. or if for any other Fason the 
appointment cannot be made from the 
submitted lists. the Association shall 
make the appointment from among the 
other members of the Panel. In no event 
shall appointment of the Arbitrator by
the Association take longer than thirty 

' days from the filing of the joint request
for arbitration. 

(c) Within seven days of the 
appointment of the Arbitrator. the 
Association shall mail to each of the 
parties noticeof the identity of the 
Arbitrator and the date of the 
appointment. together with a copy of 
these rules. The Arbitrator shall, within 
five days of his or her appointment. file 
a signed acceptance of the case with the 
Association. The Association shall. 
within seven days of receipt of the 
Arbitrator's acceptance. mail notice of 
such acceptance to the parties. 

(d) If any appointed Arbitrator should 
resign, die, withdraw, be disqualified or 
otherwise be unable to perform the 
duties of the office, the Association may. 
on satisfactory proof. declare the office 
vacant. Vacancies shall be filled in 
accordance with the applicable
provisions,of this section. and the matter 
shall be resumed 

(e) If the Administrator and one or 
more PRW associated with a facility 
enter into a joint request for arbitration 
prior to the selection of Ihe Association 
(see 5 3%%.n(e)of this part). the 
Administrator and the participating
PRPs sball reach mutual agreemen1 upon
the selection and appoinment of an 
Arbitrator on a case-by-case basis. and 
the Administrator sball obtain the 
services of that person us@ appropriate 
procurement procedures. Any person
appointed a s  an Arbitrator pursuant to 
this paragraph shall make disclosures to 
the parties pursuant to P 3M.23 of this 
part. sball resolve the issues submitted 
for resolution pursuant to the 
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1 	 Arbitrator in 4 304.20of this part. and 

shall otherwise conduct the arbitral 
proceeding pursii- 7 lb? procedures
established W 10 :'t :'. 
4 m 2 5  M.a'. .< :  , .'.'*mQ8 
P r O Q d U n r  

la) A person appointed as an 
Arbitrator under 4 304.22 of this part
shall. within five days of receipt of his 
or her notice of appointment. disclose to 
the Association any c i m s t a n c e s  
likely to affect impartiality. including 
any bias or any financial or personal
interest in the result of the arbitration. 
or any past or present relationship with 
the parties or their counsel. or any past 
or present relationship with any PRP to 
which the claim may relate. 

(b) Upon receipt of such information 
from an appointed Arbitrator or other 
source. the Association shall. within two 
days of receipt communicate such 
information to the parties. Such 
communication may be made orally or 
in wnting. but if made orally. shall be 
confirmed in writing.

IC) If any party wishes to request
disqualification of an Arbitrator. such 
party shall notify the Association and 
the other parties of such request and the 
basis therefor within seven days of 
receipt of the information on which such 
request is based. 

Id) The Association shall muke a 
determination on any request for 
disqualification of an Arbitrator within 
seven days after the Association 
receives any such request and shall 
notify the parties in writing of such 
determination. This determination shall 
be within the sole discretion of the 
Association. and its decision shall be 
fmal. 

J 304.24 Intervention and wlthdrawaL 
la) (1)No later than thirty days prior 

to the pre-hearing conference (see
5 3M.31 nf this part]. any PRP 
associated with the facility which is the 
subiect of the referred claim may move 
lo intervene in the arbitral proceeding
for the purpose of having one or more 
issues relating to his or her 
responsibility for payment of the 
referred claim resolved. 
I?]If the Arbitrator has been 

appointed. a motion to intervene sheii 
be filed with the Arbitrator and a copy
shdll be sewed upon all parties. If the 
Arbitrator has not yet been appointed. a 
motion to intervene shall be submitted 
lo the Association and a copy shall be 
served upon all panics. 

131 Any such motion to intemene may
be granted only upon the wntten 
approval of the Arbitrator and dl of the 
parties in the form of a modification lo 

to 4 3w21(c) of this part. by signing
such a modification. the intervening 
party consents to be bound by the terms 
of the joint request for arbitration 
submitted pursuant to 4 3W.21(b) of this 
part and any mohfications previously
made thereto pursuant to 4 ~ . n l c )of 
this part. and consents to be bound by
such reviaiona to the time h i t s  for the 
filing of pleadlnga as the Arbitrator may
make to prevent delaying the pre-
hearing conference. 

(b) Any party may move to withdraw 
from the arbitral proceeding within 
thirty days after receipt of the notice of 
appointment of the Arbitrator (see
4 304.22 of this pan). The Arbitrator may 
approve such withdrawal. without 
prejudice to the moving party. and shall 
essess such administrative fees and 
expenses (see 4 304.41 of this part1
against the withdrawing party as the 
Arbitrator deems appropriate. No party 
may withdraw from the arbitml 
proceedings after this thirtyday period. 
except that EPA may withdraw from the 
proceeding in accordance with 
5 3W.U)(b]I3)or $304.33(e) of this part. 
8 30425 Ea parte communication 

(a) No interested person shall make or 
knowugly cause to be made to the 
Arbitrator an exporie communication. 

(b)The Arbitrator shall not make or 
knowingly cause to be made to any
interested person an exporie
communication. 

(c)The Association map remove the 
Arbitrator in any proceeding in which it 
is demonstrated to the Association's 
satisfaction that the Arbitrator has 
engaged in prohibited exporte
communication to the prejudice of any 
party. If the Arbitrator is removed. the 
procedures in 4 304.22(d)of this part
shall apply. 

(d) Whenever an e.xpoce
communication in violation of this 
section is received by or made known to 
the Arbitrator. the Arbitrator shall 
immediately notify in writing all parties 
to the proceeding of the circumstances 
and substance of the communication 
and may require the party who made the 
communication or caused the 
coinmunication to be made. or thr pdrty
whose representative made the 
communication or caused the 
communicJtion to be made. to show 
CJUSC s h y  that party's aguments or 
claim should not be denied. disregdrdcd. 
or otherwise adversely affected on 
nccount of such violation. 

le) l h e  prohibitions of this swiwn 
apply upon appointment of the 
Arbitrator and terminate on the d j t r  of 
the E n d  decision. 

Arbltlator 

5 30430 flung Of pMldlngL 
(a) Discovery shall be in accordance 

with this section and 4 304.31 of this 
part. 

(b) Within thirty days after receipt of 
the notice of appointment of the 
Arbitrator (see 4 304.22 of this part).
EPA shall submit to the Arbitrator two 
copies of a written statement and shall 
serve a copy of the written statement 
upon all other parties. The written 
statement shall in all cases include t h e  
information requested in paragraphs 
(b)(l). (b)(6).and (b)(7)of this sectian 
shall include the information requested
in paragraph (b)(2) of this section if the 
issue of liability of any participating PRi: 
has been submitted for resolution. shall 
include the information requested in 
paragraph (b)(3) of this section if any
issue concerning the adequacy of EPAr 
response action has been submitted for 
resolution or may arise during the 
Arbitrator's determination of the dollar 
amount of response costa recoverable 
by EPA. shall include the information 
requested in paragraph (b)(4)of this 
section if the issue of the dollar amount 
of response costs recoverable by EPA 
has been submitted for resolution. and 
sEall include the information requested 
in paragraph [b)(5)of this section if any
issue concerning allocation of liability
for payment of EPA's award has been 
submitted for resolution. 

(1) A statement of facts. includiq n 
description of the facility. the EPA 
response action taken at the facililv. the  
response costs incurred and to be 
incurred by the United States in 
connection with the response action 
taken at  the facility, and the parties: 

(2) A description of the evidence in 
support of the following four elements ,>I 
liability of the participating PRPIs)
whose liability pursuant to section 
107(a) of CERCLA. 42 U.S.C: 9m7(a). i5 
at issue, and any supporting
documentation therefor: 

( i )  The site at which EPAs response
action was taken is a "facility" as  
defined by section IOl(9)of CERCIA 42 
U.S.C. swn(9): 

(ii) There was a "release or threat uf 
release'. within the meaning of sections 
101(??)and 1M(a)of CERCIA. 42 U.S.C. 
W1{22)and !%&$(a).of a "hazardous 
substance" as  defined by section lOl(1:I
of CERCLA. 42 U S C  9801(14).at the 
facility at which WASresponse actinii 
was taken: 

( i i i )  The release or threat of releesc 
caused the United States to incur 
"response costs" as defined in
F. 3rM.lZ(ol of this part; and 



23184 Federal Register / Vol. 54, No. 102 / Tuesday. May 30. 1989 / R u k s  and Regulations 

( i v )  The participating PRP is in one of 
the categories of liable parties in section 
t071a) of CERCLA. 42 U.S.C. 9807(a): 

(3) An index of any documents which 
Formed the basis for the selectiw of the 
response action taken at  the fadlity (all
indexed documents shall be made 
available to any participating PRm: 

(4) A summary. broken down by 
category. of all response costs incurred 
and to be incurred by the United States 
in connection with the response action 
tziken by EPA at the facility (supporting
documentatlon for the summary ahall be 
inode available to any Participating PRP 
pursuant to the procedures described in 
Rule IWB of the Federal Rules of 
Evidence]:

(51To the extent such information is 
available. the names and addresses of 
all  identified PRPs for the facility. the 
volume and nature of the substances 
contributed to the facility by each 
identified PRP. and a ranking by volume 
of the substances wntributed to the 
f .. ICl l l tS ' :, . 

(6)A recommended location for the 
pie-hzaring conference and the arbitral 
hrariw, and 

(71 Any 0 t h sta:ement or 
dncunientation that EFA deems 
necessary to nuppxt its claim. 

(c) Within thirty days aftcr receipt of 
E?.Ys written statement. each 
participating PRP shall sabmit to the 
rirbi:rator two copics of an answer and 
shall servc a copy of the answer upon 
ail  other parties. The answer shall in all 
cases include the information reqcested
in paragraphs (c)(ll.(cI(61. and [c ) (7)of 
this section. shall include !he 
information requested in paragaph 
Icl(:J of this section if the issue of the 
liability of the answering perticipa!ing
I'RP has been submitted fur resolution. 
~Llallinclude the infcrmatiun requested 
in paragraph lc)[3) of this section if  any
issue concerning the adeqaacy of EPA's 
response action has bcen submitted for 
:esoiution or may arise during the 
Ariiitrator's determination of the dollar 
m o u n t  of response costs recoverable 
by EPA. shall include the information 
requested in paragraph (cI(4) of this 
section if the issue of the dollar amount 
uf response costs recoverable by EPA 
has been suhmitted for resolution, and 
shall include the information requested 
in  paragraph (c)[S) of this section if any
issue concerning the allocation of 
respunsibility for payment of EPAs 
award has been submitted for 
resolution: 

(1)Any objections to the statement of 
facts in WASwritten statement. and. if 
so, a counterstatement of facts: 

(2) Any objections to FPAs position 
on the liability of the answering
participating PRF' pursuant to section 

lo7(a] of CERCLA. 42 U.S.C.9Mn(a). a 
description of the evidence in support of 
the defenses to liability of the answering
participating PRP which are specifically
enumerated in section ~Cn(b)of 
CERCIA. 42 U.S.C. 9807(b] ( ie . .that the 
release or threat of release of a 
hazerdous substance at the facility was 
caused solely by an act of Cod. an act of 
war. an act or omission of an unrelated 
third party. or any combination thereof).
and any supporting documentation 
thereof: 

(3)Any objections to the response
action taken by EPA at the facility
based upon any documents which 
formed the basis for the selection of the 
response ar:tion: 

(4) Any objections to EPAs summary
and supporting documentation for all 
response costs incurred and to be 
incurred by the United States in 
connection with the response action 
taken by EPA at  the facility;

(5) Any documentation which the 
participating PRP deems relevant to the 
allocation of responsibility for payment
of EYA's award. 

(6)A recommended location for the 
pre-hearing conference and the arbitral 
hearing: and 

(7)  Any other statemelit or 
docurnentation that the participating
PRP deems necessary to support its 
claim. 

(d) EPA may File a response to any
participating MP" answer within 
twenty days of receipt of such answer. 
Two copies of any such response shall 
be served upon the Arbitrator. and a 
copy uf any such response shall be 
served upon all parties.

(e) If EPA files a response. any
participating PRP may file a reply
thereto within ten days after receipt of 
such response. Two copies of any such 
reply shall be served upon the 
Arbitrator. and a copy of any such reply
shall be served upon all partics. 
5304.31 M a r l n g  conference. 

(a)The Arbitrator and the parties
shall exchange witness lists (with a brief 
summary of the testimony of each 
witness) and any exhibits or documents 
that the parties have not submitted in 
their pleadings pursuant to 9 304.30of 
this part. within 110 days after the 
appointment of the Arbitrator (see
$304.22 of this part) or withln 10 days
prior to the pre-hearing conference. 
whichever is earlier. 

(b) The Arbitrator shall select the 
location. date. and time for the pre-
hearing conference. giving due 
consideration to m y  recommendations 
by the parties.

(c) The pre-hearing conference shall 
he held within one hundred twenty days 

after the appointment of the Arbitrator 
(see 0 304.22of this part). 

(d)The Arbitrato~shallmail to each 
party notice of the pr+ea.ring
conference not later than hvbnty days in 
advance of W h  coafarence.unless the 
parties by mutual agreement waive such 
notice. 

(e)Any party may be represented by
counsel at the pre-hearing conference, A 
party who intends to be so represented
shall notify the other parties and the 
Arbitrator of the name. address and 
telephone number of counsel at least 
three days prior to the date set for the 
pre-hearing conference. When an 
attorney bas initiated the arbitration by
signing the p i n t  request lor arhi1ra:inn 
on behalf of a party. or when an 
attorney has filed a pleading on behalf 
of a party. such notice is deemed.10 
have been given 

[f) The pre-hearing conference may
proceed in the absence of any party
who. after due notice. fails to appear. 

(g) (1)At the pre-hearing conference. 
the Arbitrator and the parties shall 
exchange witness statements. a 
stipulation of uncontested facts. a 
statement of disputed issues. and any
other documents. including written 
direct testimony. that will assist in 
prompt resolution of the dinpute and 
avoid unnecessary proof. 

(2) The Arbitrator and the parties
shall consider the settlement of all or 
part of the claim. The Arbitrator may 
encourage further settlement discussions 
among the parties. Any settlement 
reached may be set forth in a proposed
decision in accordance with 9 304.33 of 
this part If such a settlement is not set 
forlh in a proposed decision. the 
settlement shall be treated as an 
administrative settlement pursuant to 
sectioii 1ZZ(h)(1)of CERCLA. 42 U.S.C. 
%22(h](l]. and shall be subject to poblic
comment pursuant to section 122(i]of 
CERCLA. 42 U.S.C. 9822(i). 

$304.32 AIblbaJ mrlW 
(a)The Arbitrator may, in his sole 

discretion. schedule a hearing with the 
parties on one or more of the disputed
issues identified in the statement of 
disputed issues pursuant to $ 304.31(g](1)
of ths part. 

(b) The Arbitrator shall select the 
location. date. and time for the arbitral 
hearing. giving due consideration to any
recommendations by the parties.

( c )The hearing shall commence 
within forty-five days after the pre-
hearing conference (see $ 304.31 of this 
part). The Arbitrator may. upon a 
showing by the parties that aettlement is 
likely, extend the date for the hearing
for up to thirty additional days. if further 
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settlement discussians have been held 
pursuant to 0304.3l(gHZlof this part. 

(dl The Arbitrator shall mail to each 
party n o t i a  of the heaing n,ollater than 
twen~daysinsdrenmoi(hshearing.
unless the partiesby mutual agreement
waive such notice. Sach noticeahall ' . 
indude a statanent of the disputed
issues to he  addressed at the b r i n g .
The Arbilratoz need no( mail e swand 
notice to the pames if the date for the 
hearing is extended pursuant to 
paragraph (c) of t h i n  section. 

[ e )  Any p a ~ Qmay be represented by 
counsel at the W n g .  A party who 
intends to be ao represented shall notify
the other parties and the Arbitrator 01 
the name. address and telephone
number of counsel a t  least three days
prior to the date set for the hearing.
When an attorney has initiated the 
arbitration by s i g n l l  the joint request 
on behalf of a party. orwhen an 
attorney has fikd a pleading on behail 
of a party. 01when notice has been 
given pumuant to 0 3w.3l(el of chis part
such notice is deemed lo have been 
given

(0The Arbitrator shall make the 
necessary arrangements for the making 
of a true and amurate record ofh e  
arbitral hearing.

(g( The Arbitrator shall make the 
necessary arrangements for the services 
of an interpreter upon the request of one 
or more of the parties.

(h)The Arbitrator may take 
adjournments upon the request of any 
party or tipon the Arbilrator's own 
initiatim and shall take such 
adjournment when all of the parties 
agree thereto. 

( i )  The Arbitrator sheIl ridminister 
oaths to all witnesses before they testify 
at  the arbitral hearing. 

(1) (1)A hearing shall be opened by
the recording of the location. date. and 
time of the hearing. the presence oi the 
Arbi:rator and the parties. and counsel 
if any. and by the Arbitrktor's 
acknowledgment for the record of all 
pleadings and all other documents that 
hnve been filed by the parties.
(2)The hearing shall be conducted in 

accordance with the Arbitrator's 
jurisdiction as  defined by 5 3BI.M of this 
part. 

(3)The Arbitrator may. at nnp time. 
rcquire oral stntemrnts clilrifying the 
issues to be addressed at the  hearing. 

( + j  The Arbitrator may require the 
parties to present witnesses for 
questioning by the Arbitrator and for 
direct and cross-examinatinn by the 
pnnies on any of the disputed issues. 
escept for any disputed issues 
concerning the selection or adequacy of 
the response action. which shall be 

governed by paragraph (j)lSlof this 
section. 

(SIThe Ahitrator shall define the 
scope of oral testimony. A party may 
preamt ar$.dlmttestimony only upon 
a showing ofgood muse why such 
testimony cnahi not have been 
submitted in M e nform. or  upon 
consent of all of the parties. 

(6)Notwithstanding $ 8  304U)(e)(ll
and 304.2Q(eM4ofthispart, the 
Arbitrator may permit any pacty to 
supplement the documents which 
formed the beoie forIhe selectionof the 
response actinn (with additional 
documents. affidavits. or  oral 
teltimony]. if any party demonstrates 
that supplementation is appropriate
based upon applicable principles of 
administrative law.~~~ 

(k](1)Except as provided in 
paragraph (i)(6)of this section. exhibits 
and other documentary evidence not 
induded in a party's pleadings. not 
exchanged prior to &e pre-hearing
conference pursuant to 0 304.3Ual of this 
part. or not exchanged at the pre-hearing
conference pursuant to 5 3043lk&) of 
this part. may he  introduced at the 
hearing only upon a showing ofgood 
cause by the moving party or upon 
consent of all of the parties.
(2)Except as  provided in paragraph 

(jI(6)01this section. witnesses not 
identified in a party's witness list may
be presented at the hearing only upon a 
showing of good cause by the moving 
party or upon consent of all of the 
parties. 

(3) The Arbitrator shall be the judge of 
the relevance and materiabty of the 
evidence offered during the proceeding
and of the epplicability of legal
privileges. Conformity io legal rules of 
evidence shall not be required. 

(4) The Arbitrator may make surh 
orden as may be necessav for in 
comero consideration of evidence for 
reasons of business confidentiality as 
defined by 40CFX 7..201[e] and as 
consistent with section 1041e)(7)of 
CERCLA. 42 U.S.C.9W4(e)(71. 

(1) The hesrjng may proceed in the 
absence of any party who. after due 
notice, faits to appear or fails to obtain 
an adjournment. If  a party. after due 
notice, fails to appear or fails to obtain 
an n d j m m n t .  such party will be 
deemed to hare waived the right to he 
presrnt at the hearing.

(m) Afler all disputed issues have 
been heard by the Arbitrator. the 
Arbitrator may permit &e parties to 
make closing statements. after which the 
Arbitrator shall declare the hearing
closed. 

(n) The hearing shall be completed
within two weeks. unless the Arbitrator 
extends the hearing for good cause 

lo) The A h b a t o r  may permit thc 
panics to submit proposed findings 01 
fact. rulings. or orders within ten days
after receipt of the heanng transcript or 
such longer time upon a finding of good 
causc. 

(p)The partier may provide. by
written agreement. for the waiver of the 
hearing. 
(1 m u a  bscl*on ana PUWIC 
unaoan 

(a) The Arbitrator shall render a 
proposed decision within forty-fivedays 
after the hearing is closed. or within 
forty-five daya after the pie-hearinn 
conference if no hearing is he'd ui:les> 
the parties have se!tled the disputc prio
io  the rendering of the proposed
decision 

(bl 11) 'Ihe proposed decis:m shall tie 
in writing and shall be signed by !Lie 
Arhtrdior. It shall be limited in 
accordance with the Arbilrators 
jurisdiction as defined by 9 304.29 of !his 
part. and shall. if  such issues have been 
loinlly submitted by the parties for 
resolution. mntain the Arh'rator's 
determination OF 

(11 Which parlictpahng PRPs  i f  anv 
are liable punuant IU section 107[a) of 
CERCLA 42 U SC.96o;la): 

( i t )  The dollar amouni of resynrse 
costs, if any to he awarded 10 �PA .in.? 

( 1 1 1 )  The al:ocati:m nf respons,bi!ia\
for paymett of EPS's  award ifa?!. 
among the participa!inp PRQs 

12) The proposed decision sh2:l ,.!Iu 
assess art!!r&ii,m fees and e \ ; ~ t . : . ~ c ;  
(see 5 31% $1 of this part! In !d,.or 01 n:. 
p;in). or combination of7irne5 a w .  . ' 
the event a n )  admtnistra!i\e l e t s  . i 
atpeiisrs are due the Associ.~:ion ' 
fokur  of tP.e Association 

.c, I f  ihr pame3 s m ! c  their o j p i . . ~  
d ~ ~ ~ n gICC CocTse ofthe prncer I r.3 1 %  

Art,:*.:atnr may. Lpon i t c  p;wej 
request set fonh i n  !he terms of : r e  
dprecd 5ettlement i n  a proposed 
Jrc!sion. Except as  provided in  

3 3w x*Jlbl of this pan. a proposed
decision which embodies an agreed
cetitrment shall tie svb;en to all 
applicable pro\isions of thn  part
inclddinp. but not limited to. paragraph
(el of this scct#onand 5 304 40 of in's 
part 

(dl The parties shall acrept .+> . e p ~ I
dcln ery of thP proposed decismn tlir 
pixctng In the Cnited States ma 1 u f  a 
true copy of the proposcd ducision 5 m t  
h? ceriificu mail. return receipt
req.iested. addressed lo each pdrty's  Idst 
known address or each party's
aitumey's last known address. or by
personal semce. 

(el 111 Purssiant to swtion Il?(rIof 
CEHCLA. x?L' S.CCIG~Z?Z(IJnotice of thc  
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proposed decision shall be publishwl 
prumptly by EPA in the Federal Register. 
Such notice shall include the name and 
Incation of the facility concerned. the 
n m c s  of the parties to the pro: "-,a. 
a n d  a brief siimmnry of the proposed .. 
dccision. and shall provide persons who 
are not parties to the proceeding a 
thirty-day period in which to file written 
cnmments re!ating to the proposctl 
decision. Any filed comments shall hc 
made available to the participating PRPs 
and to the public. The participating PRPs 
shal l  have ten days from the close of the 
public comment period in which to 
sulmit to EPA in writing their views on 
the merits d a n y  comments filed. EPA 
shall cimsider any comments filed. and 
sh:ill. within thirty days after the cluse 
of t1.L ten-day period during which the 
participating PRPs may submit their 
\dews on any conments filed, provide 
writ!en notice to the Arbitrator and the 
participating PRPs. The written nutice 
shall be made available to the pubiic 
iind shall include: 

t i )  A summary of any comments fi!ed; 
[ii)Responsesto any comments filed 
(iii)A discussion of w,hether any 

cumments filed disclose to EPA facts or 
considerations which indisate the 
proposed decision is inappropriate. 
improper or inadequate: and 

(iu) EPA's determination as :o 
w!wtber modification of the proposed 
di:i:ision or withdrawal from the arbitral 
proieedicg is necessary based upon 
s u h  comments. 

[:I I f  EFA's written notice dues not 
state that modification or withdrawal is 
necessary based upon public comments. 
then the proposed decision shall become 
final thirty days after the date of 
issuance of EPAs written notice. If 
El'A's written notice states that 
nodification or withdrawal is 
necessary. the parties shail have thirty 
days from the date of issuance of EPA's 
written notice to modify the proposed 
decision so that i t  i s  no longer 
inappropriate. improper or inadeqiiate 
and to set forth the proposed decision. 
as modified. in an agreed settlement. I f  
a n  agreed settlement i s  reached. such 
q reed  settlement shall he the final 
decision. I f  the parties do not modify the 
pruposed decision in an agreed 
settlement within thirty days. the 
propused decision shall be null and void 
atid of no legal effect. EPA shall 
withdraw (rum the proceeding. and the 
Arliitrator shall assess such 
administrative fees and expenses [see
5 304.41 of this part] against the parties 
as the hbi t ra tor  deems appropriate.

I f )  Payment of EP.4s award. i f  any. 
and any fees or expenses due pursuant 
to the final decision, shall be made 

within thirty days aftcr the da!e of the 
final decision. 

[n] The Arbitrator shall. upon written 
request of any party. furnish to such 
party certified facsimilee d all pa;-rs I 
.the Arbitrator's possession that may be 
required in judicial proceedings relating 
to the arbitration pursuant to 5 RO.1.40  of 
this part. 

Subpart D-Other Provisions 

$304.40 Ell- and enlorcement of nnal 
decision. 

( 2 )Pursuant to section IZZ[~)[~)uf  
CERCLA. 42 U.S C.9622(hl(41.any. .. . 
participating PRP who has resolvkd his 
or her liability for an EPA Ciain! :hrough 
a final decision reached pursuant to the 
procedures established by this part shall 
not be liable for claims for contributions 
regarding matters addressed by the final 
decision. 

(b)The final decision shall he binding 
and conclusive upon the parties as to 
issues that were joint!y submitted by the 
parties for resolution and addressed in 
the decision. 
IC)(1)If any award made in the final 

decision is not paid within the time 
required by 5 304.33(r) of this part. the 
final decision may be enforced as a 
settlement under section 1Z[h)  o f  
CERCLA. 42 U.S.C. W22(h). by the 
Attorney General on behalf o f  EPA in 
any appropriate Federal district court 
pursuant to section 1Z(h)(3) of 
CERCLA, 42 U.S.C. M22(h)(3). Pursuant 
to section 122(h)(3) of CERCLA. the 
terms of the final decision shall not be 
subject to review in any such action. 

(2) In any such enforcement action 
initiated by  the United States, the final 
decision may he challenged by any 
party if: 

(i) I t  was achieved through fraud. 
misconduct. or partiality on the part of 
the Arbitrator: 

(ii) It was achieved through baud or 
misconduct by one of the parties 
affectin the result 

(iii] T f e  Arbitrator exceeded his or 
her jurisdiction under D 3O4.u) of this 
part or failed to decide the claim within 
the bounds of his or her authority under 
this part: or 

(iv) It violates public policy. 
(3) Except as necessary to show such 

fraud. misconduct. partiality. excess of  
jurisdiction or authority. or violation of 
public policy. in any such enforcement 
action. a party may not raise. for the 
purpose of overturning or otherwise 
challenging the final decision, issues 
arising in the claim that were not 
submitted for resolution by  arbitration. 

(d) Except as provided in paragraph 
(c )  of this section. and except as 
necessary for a participaticg PRP to 

_
dcfend tigainst an action seeking 
contribution for matters addressed by 
the final decision. no final decision shall 
be admissible as evidence of any issue 
of fact or l3w in any procedir; k u g h !  
under any provision of CERCLA or any 
other provision of law. 

[el Neither the initiation of an arbitral 
proceeding nor the rendering of a final 
decision on an EPA claim shal i  preclude 
or otherwise affect the ability of the 
United States. including EPA. to: 

(1)Seek injunctive relief against any 
participating PRP for further response 
action at the facility concerned pursuant 
l o  CERCLA or any other applicable 
statute. regulation or legal !heory: or 

(21 Take further response action at the 
facility concerned pursuant to CERCLA 
or any other applicable statute. 
regulation or legal theory: or 

(3) Seek reimbursement from any 
participating PRP for any costs not the 
subject of the arbitral proceeding 
pursuant to CERCLA or any other 
applicable statute. regulation or lewl 
theory: or 

(41 Seek any re l i e f  for any violation of 
criminal law from any participating PRP. 
or 

(51Seek damages for injury to. 
destruction of. or loss of natural 
resources from any participating PRP or 

(61 Seek any relief. civi l  or criminal. 
from any person not a party to the 
arbitral proceeding under CERCLA or 
any other applicabk statute. regulation 
or legal theory. 

8 304.41 Administrativelees, expenses. 
and Arbitrator's tee. 

(a) The Association shall prescribe an 
Administrative Fee Schedule and a 
Refund Schedule. which shall he subject 
to the approval of EPA. The schedule in 
effect at the time of filing or the time of 
refund shall be applicable. 

(h) Expenses of witnesses shall he 
home by the party producing sucli 
witnesses. The expense of the 
stenographic record and al l  transcripts 
thereof shall he prorated equally amonx 
a l l  parties ordering copies. unless 
otherwise agreed by the parties. or 
unless the Arbitrator assesses such 
expenses or any part thereof against n n y  
specified party In thedecision. The 
,expense of an interpreter shall be borne 
by the party requesting the interpreter. 

(c) The Association shall establish thr 
per diem fee for the Arbitrator. subicrt 
to the approval of EPA. prior l o  the 
commencement of any sctivities,hy th<! 
Arbitrator. Arrangements for 
compensation of the Arbitrator sholl 1 1 4 .  

made hy the Association. 
(dJThe Association shall make 

iippmpriate a'rrnngements to pay ,hi! 
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after the d a k  of the final decision. 
le1 In any arblbation conducted Prior 

I to the selection of the Assodation bee 
8 304.21[e)of this part). all fees and 
expenses of the arbitral proceeding.
including the Arbitrator's fee.shall be 
divided equally among all parties. 
except that expenses of witnesses shall 
be borne by the party producing such 
witnesses. expenses of an interpreter 
shall be borne by the party requesting
such interpreter,and the expense of the 
stenographic record and all transcripts
thereof shall be prorated equally among 
all parties ordering copies. 
8 304.42 Ytscellaneaua provisions. 

[a] Any party who proceeds with the 
arbitration knowing that any provision 

Arbitrator's fee and the administrative or requirement of this part has not been 
fee. and shall render an  accounting to complied with. and who fails to object
the parties in accordance with the . thereto either orally or in writing in a 
Arbitrator's award. within thirty days timely manner. shall be deemed to have 

waived the right to object. 
(b) The original of any joint request

for arbitration. modification to any joint 
request for arbitration. pleading, letter. 

' or other document filed in the 
(except for 

other documentary widence) shall be 
signed by the filing party or by his or her 
attorney. 

(c) All papers associated with the 
proceeding that are served by a party to 
an Opposing PaGY shall be served by
Personal SeMce. 01by United States 
first class mail. or by United States 
certified mail. return receipt requested.
addressed to the party's attorney, or if 
the party is not represented by an 
attorney or the attorney cannot be 

located. IOthe last known address of the  
party. All papers associated with the 
proceeding that arc served by the 
Arbitrator or by the Association shall be 
served'by personal service or by United 
States certified mail. return receipt 
requested. addressed to the party's 
attorney. or if  the party is not 
represented by an attorney or the 
attorney cannot be located. to the last 
known address of the party. 

(d) If any provision of this part. or the 
application of any provision of this part 
to any person or circumstance. is held 
invalid, the application of such provision 
to other persons or circumstances and 
the remainder of this part shall not be 
affected thereby. 
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